DN DI NIT NIYN HY MINNDN - IIRIYINN 122392 MNTPION MO HY
na»p

X479y 90V NYUN ~HNNM

Nanp 1

N2IN TYNY ,2IDI¥I 1) NN NDAPNY NTRXAY INWDD PAD PNV NN XD 7.9.2001 DY Ty
M TP 90D ) YAPI 2T .NDIDN INNN ORI MPNNN XN ,7PIDIND 12DdWNY DY
N NN TPRYY ONN NORYD P INNNLST TPND DXNDNN JIXY DNN NMIVYIT NION
52 SHNNN LAVHN TP 7Y YAPI DI T "MAPNNN NMINY WP PPN MINDHN IR MY
DRIYINR P9Y” - PNY) 214.2.2001 DY MMV HRIWNN T7D9 YW PYRIN IPYNI 1IN
-1 DYAINYT YIAN ,INIKY DIV ININ DY PNHYI ,0IVNN M DY 20N IMNKY RON ("PYNIN
2INY,(753WN IRIYIIN PY” - 1PNY) “NINTR NN POY NOW POWNn PT Poa 7.9.2001
Y2 DN APNN X IN APND MNN NONYA D) ,MNTPNN NDIINA NIINN NIPY RV T
Y IIIND T OY ORPIIDND DNN PT O ININD PIOND VAVYNN N2 WidD W NYT . MNTP9Y

(51911929) 9NN NWINY (1999953) 1270 RWIND 9381910 = 23V IRIWINN 1293y 2

PTN PO .OOPON MNYWHO DV VYW DIRVNN NN DND VNN DNIYNN NMYIFL LIVYNN N2
PT PO NMTPAY DN PNNN MINXIT NIND PRAY PIDYY TYN NYRIN DHIRIVININ PNIYI
DRIYNN PNYL PTN PO .MIAMNNN - NNTPXAN NN 1272 NPIWYNN DO NINYNN XD M
12 NPIZNNA PNY DXDN DIXRWYN 19002 PIDYD TYN NUNRIN PTN POY TUNn MPNY Mvn
NONY RY 09992 (NYRIN DNIWAN PIYI NN PTIV) NDYTPION KW NN DY TSN
NV NINT LIVNN N TN DT PIYA XRPNT, NN .INPY MNTPNN MDIdN NIINN Y
YT 0N DY 20-2 INNY , TV .AMITPIAN NDM NYRYI INYT YINDY ,MNTPNRN NPNDA )WVTN

,Claim of Right -n n»0P72 T XN M ,NAND MNTPNN NDMI NONYIA LIVNN MA
SYIIND (PIY ININD YTD 1Y XD DDOW) NNITPON NI NPND NN AYYN 1T NONYA T DN

- 0NN 29 Yy DINWNN ('deposits') MNTP )Y DIYNYN TN DN DYI2TH”

City Gas v. Commissioner 689 F-2d 943 nw493 950 %2 11 Nt PNy
! 7t aupna NO099 K2aNY NN T2 DIYM JXI 1939%YT TINGD NNT NIMI0IY

D MNANHXXMH MV DPY TIVN2 9NV 12NN *

,194/97 ,182/97 ,23/95 N0y ; 157-11,3/2 DODN 170V /3 12793 139 HIRIYIN HRPIVARN N9aNA 392/82 Ny - N '
1105 — 1 ,3/70 DO 17U /3 AN 197¥a PSYY 193N 13 19 195/97

.69-1,2770 DTN 17NV /) N7¥a 1Y SPRPIIIND 1NN 31/96 ,43/95 Ny 2
.96-11,5/70 DD 17U .3 1792 139 MRV TPRPIIIND NN 43/95 Ny

.120 TIDYA ,3WN HRIWIRNR Py



NMND IMONMNNA VAVYNN M VP NIV ,NPLIYNN TITN NIPNAL NIN NT IINND DY MY
IMN NT NN YN DRIWINN IV PTD 55D NTHY ROV, NTPYAN NDM DY NN IO
D) D ONX ,MNTPNN NOIONA NIONN NIVY PAYD LIVYNN T2 MPON NX PNIAY IIPNN

ST993 9NN TPINT DY XYNA LIV N NVONN

MNTPD MDD NNV INDPIVIND 1279 TWNI YN TINITYINN 1229 MIVID 3

5City PNIY2 TONPIIN NIV NODN ,1PI2TY 09NN NP2 NN INPIINND P12 I0N»NNa
v NIPdYN NIV NN DY Nooann 5N City Gas NNV yap) 9on vawnn N1 .Gas
:JN2HN DD VOVNN N2 27D P (The Primary Purpose Test) )v129n

5y ,0NYaP TP YN DIYUN NNNY MNTPION 1M OX NINYN by
1P INY ,MAUPNAY ONIND PRI NPND IN MDY NPION PNavn
YNY I NNVAN ,NPIPIYN BNIVHRY MNTPS BN 1D OXD IN :DMONY

#5059 593 YaUN? XY XYW ,NNINN YV

- yapy vavnn M1 Pon City Gas 1y21 VIYNN N2 NIPONY TYNI

DIYYUN 17N NIYI MNTPI92 MINIY DIPN 15N 1392 INAYW MT2IYN s9Y”
D2°UNY MANND NN NNN OX D) T9) INYP NYa DN PYVH YN
Jrmavpnnn owna Ppony

— P09 LAYNN N2 PYNN PTN PO THAN VIVIX INYINI)
ANPY MHANDNM PNTP9N 9023 DIVNIN HY INVIYY NINYY N8

M9 19X 39D 1913 ON NYAPN 5235 NAYN TIEPTIR ANAN DYYUNRY
SvClaim of Right -n nyr0p17

- N1 27NN NODNN YD LAYNN N2 DD VD
NYA YISY DIDNN 1Y NN TUNRI 52710 215 10 93 XD PN1PIanY”
2 YNRNYNY IN 1PINNY ON 2Ty NYT DIPIY 1793 YUNRD IN 19Pa Yamn
Hirsch Improvement v. ’9) ©5wnn SY nPDHRY MMNINHNN 15

PNNY Yapnn YY ymat YuNs 45 XY (Commissioner 143 F.2d 912
039N AUN» NY INY 19980 YU DNyt DHpowa mamm N1piea

’(Commissioner v. Indianapolis Power Light 493 U.S 203)

NPT N OV, MNTPAD ON*A (915220 SNN) IRPIIANRD DNN PT IR VIVNN N2 DD T
- NNYTPD 1Y TPRPIINN YMDONY JNIN DY THNONA YAP) MNTPNN NONYA

("City Gas" p»y» —9n9) City Gas of florior V.Commisioner - 689 F-22 943 (1982)°
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MXNIYNN 5591 9737Y - DN MXNIUA - 599 59 Y 55 9NN I NP
30093 MINIY NNT - DAYIYNN YU NDM 1Y DMLY 1Dan
1% ranvap oy NIy 2192 NV YINTPNRN”

YIVPN NN, TN LOYHRD TP HY VY M90 MPHN YVITYI DN 1PND DPIdN NWIHYA
AMapPM

193992 N990Y ONYA DN 1T WAPY NN HY INDIIND PII MPPINN DNy 4
2N NHN N2 AN MIININAVYND HNNY

, 0NN MNNIYN 2555 378y 93 (V.0 - D9 11INY NPRPPINND MITNN 1) NNIRA 13 NS
39093 MNIY INT — NIWWIYNN TY DN 11IY 1YY NYDINSN MNNAYNN 9591 Yr1any
1ranbap oy nayasnn s19a 10190 YMRTPRn”

DINPINN PT OPDI NYAIX DY YNIND YAP» Td HNIWNI VOYN NIV NNIN DN Td O
NN DN DNNDNIAY PMIAIND GR IDINY) PVIVNN YPIN NN PNAY DN NNT U 199IRY
N NTY Y551 DN, PMDOUM

-N°V33590 INRPIINRND NPIPNHN 4.1

N1 yp ( "IRC" -n oY) “Internal Revenue Code —Y 446 yo 4.1.1
NN NIND 9995 ¥ DN IO MNTT TIIYD ¥ DMASY MIXNAWNN MINIPY
NVOY D DHPN NPIYI MNIAD DX XON ,DIWNIN DY NINNIVNN MPTN NOOY
Y2IP MWD 0NN MY DIWNIN MIDIDN NN NNINI NIPYN NPNX RN NMPTN
29N ANV 2,446 PYD

“§ 446. General rule for methods of accounting.

(a) General rule. Taxable income shall be computed
under the method of accounting on the basis of which
the taxpayer regularly computes his income in keeping

his books.

(b) Exceptions. If no method of accounting has been
regularly used by the taxpayer, or_if the method used

does not clearly reflect income, the computation of

taxable income shall be made under such method as, in

the opinion of the Secretary, does clearly reflect

1211y 0w ¢
121 Tmya o !

USCS S 26 446 *



income....".

N DIVNIN DY DAY TPRNIAVNN NVOWN PO 7905707 93N 3D 2D N
DHN NMWYID MMM 1IN DN IIIND MDIdDNA NIDNN IINXY D) yapnvy
DN DIPN OMDIPN DPNRNIVN MNIPYN DIYNND NI NPDDD MONO

learly reflect 7 ¥ 1N21n2 NTLIY NPX DIYNIN LPI NAY TPRNIYNN NVIVN

13 -
rimncome

121 TPIRTIOP MY DX 1°2) DN MY DI 9951 NN ¥21p IRC Y 441 9yo
570 NNMONIY TPRMNIVNN NOWY DXNNA YAPN (MONPDY MY DN
NIVANHDN MINIIN WP 7ONRN THY” NMNDA D) ,071 119D NN DN

L1990 IR DIWHN NI NAY TPRNIYNN NVIWNN MOLDY MMV

,DIVNY NNYIY NDIIN YW DD Y5 »aY 5951 yapy IRC -Y 451 gyoa
THPRNIVNN NVOWYN 290 13 DY XON ,0IWNIN O7Y 22PN N2 DN MV 55
MVYN) NINK NIT NMPNA NT DI 9I1D5Y ¥ PIFD NX DN NI NIV
212pPNN NP TYI OO NIN 27NN HHON [ NONT L(DAPNN DA NMPNIN
DY 0) ,INN TN 1IN NDIDNA NIINN NIY IINND YyIPN NN Dol

09N NN, DIVIN KNG MDY NIRNIYNN NVLIYNN IPNNNN

—IRC -5 (a) 451 y0 NRMN DV NNYOD

“§ 451. General rule for taxable year of inclusion.

(a) General rule. The amount of any item of gross
income shall be included in the gross income for the
taxable year in which received by the taxpayer, unless,
under the method of accounting used in computing
taxable income, such amount is to be properly accounted

for as of a different period.”

INPYIAND DN PPINKD NON DI ,DO1IN 190N Wap) N Y950 D)
L, DIVNN MN DY NIPN SWnb) MNNoNn NIDION M0 Y1)XD DONID OYHYH
IN YTAIND DNPNRY MO MDDVUN HY NIPNL ,0XT1IY0 DDV DY NIPNI

(279 PR

0NN NMYIY MAIWYNN MDD NNPNRN MADN NIRNM) YN MXNN T2

4.1.2

4.1.3

4.1.4

Treas. Reg. § 1.446-1 26 USCS.446 -D3 X N 770" H¥ 11IOIOLON Mann oy

USCS S 26441 *
USCS S 26 7701

USCS S 26 451'°



NN OMAY NN NN DN N ,DIWIN VPN NIV THPRNIYND NVIWI
PTN OPDON AN PON PIANY I NOW N LY (MoIvan mxmavnn
MNIPYN INOYNNIY DHN AW MNOYNN NPNIL IPOYY |, DINPIIND
DN DINNN NPRY NODN PIN IXNN YW NNIRY KON ,D5O1PN DORNIYN

NI pInd §706(2)(A)  PYO  NIRMNA NI AYTHN LKPNT

Dby DWVAITVEN NN NP L("APA" -1 1 mravrveynTNn
: NIWOIDOINMD OMNN MYIN DY PMOLINN NN LOYNN N2 9PN N

""To the extent necessary to decision and when presented,
the reviewing court shall decide all relevant questions of
law, interpret constitutional and statutory provisions, and
determine the meaning or applicability of the terms of an
agency action. The reviewing court shall... (2) hold
unlawful and set aside agency action, findings, and
conclusions found to be (A) arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with
law; ... (E) unsupported by substantial evidence in a
case subject to sections 556 and 557 or this title or
otherwise reviewed on the record of an agency hearing
provided by statute; or (F) unwarranted by the facts to
the extent that the facts are subject to trial de novo by the

reviewing court''.

MIAIND NPINA PIY NI PIVHD NPIYIN NTIN NIPY YPI DY 0NT
Sy HVIPVN NNPXAN NN NRXNNM NHMN APA -0 nXMIN ,TIRPINND
ND ON MOLINN DN DMIPNRY NODINN MYIN DY PMOLONM MW
NN . "abuse of discretion” -5)2wN> D) XONX ,NPNY PIPY T2021 NNT

- N9 INWN PN IRNDND ONYNNI Y Root nmx

"The A.P.A. has given guidance as to the definition of
the abuse of discretion standard of review. The standard

was created with the purpose to reinstate judicial review

JRC -5 452 -1 ,448 447 D>9¥0 HUNY NI

17

.The Administrative Procedure Act 5 U.S.C. § 706(2)(A) (1994) 18

Jennifer C. Root, "The Commissioner's Clear Reflection of Income Power Under 446(b) and the Abuse of "
Discretion Standard of Review: Where Has the Rule of Law Gone, and can we get it back?” 15 TAX J. 69
(2000). Hereinafter "ROOT".



over administrative agency determinations. The Supreme
Court has noted that under the standard, a court can
only invalidate a determination when the determination
is irrational or not based upon all the relevant factors
that should have been taken into account. In_no way

does this standard of review allow a court to invalidate a

determination simply because it would have come to a

different conclusion than the agency. Furthermore,

when looking to the continuum of review granted to

courts, the abuse of discretion standard limits the power

of the courts to the greatest extent when compared to the

other_ standards. Thus, the reversal of an _agency

determination when the court is limited to the abuse of

discretion standard of review should be rare and only

occur in the most extreme of cases.”’,

27N YD NYY 27NN NPPDON MAOYYN NN N2 DIV LX) TV
PYO NXNND NND 1D DY PMNMPHRN NV’ NON K (ORI D TaND)
NN DIVNID NNXIVY D595 vy D5 270N DY NV »95 IRC-5 61(a)
DN 12) 7VI7D MPn DY ¥IANNY 1NN DX P2 ,002 21NN TNND NN
N9YN ANR BY ,NDIIN I MNTPAMY ,5wNY WY wpan SxIwea ox 2Ng
NTP29N DYND ONXN) NTIPAY 3 -1 2 DXDYD 9D NDIDND NPNRN NN - NORYN
TYNINMNY D20 TPS IMND IWPA NDIOND AWNIND 912> HNWIN TYN Nyl
DNYPA T YN 61(a) PYD NXIIN I7OY ,27NINI NINT NMYY (199010 2wN»
92T QONMY S TNND - DN D7IXY 7NN NXY” 1IN DY DININ NV DY
PODIN” DIINIY Y NIND WNITY 9w [ Zowmn Sv 939510 wwd
Zownn »ma nunin iy

.4.1.5

.101 Tnya ,ov’

0

Halvering v Clifford, 309 U.S 331, 334 (1940) z

Eid") .

A. Eid, "Note: Tax —Free Security: Federal Income Taxation of Customer Deposits After Commissioner v. >

Indianapolis Power & Light Co. 110 S.CT 589 (1990)", 66 WASH L. REV. 267 [1991], at 268 (Hereinafter- "A .

B. Bittker & L. Lokken, Federal Taxation of Income, Estates and Gifts (2 rd ed. 1989) p 5.2 at 5-17, *

(Hereinafter-"B.Bitker & L.Lokken") and A. Eid, at 268. .



,MDION DY MDY 27NN MNPN Y ORIV VIYN NI DY MOINNONN DNY
IINND NN TN YNDIDNY NITHIN DY NNV MODINN NINRD 7197 SWIP NINWN
NN TING TY N2XNIN TUN,TOIRPIINNRD DNHN DOV DIV ,NNY 712D IIN» 071 .TIM
20¥2 NNV 27NN NTPAN DV ONN PT ,0NA 2APNN NIRY TNXD 7NN NNNN
92PN DIV IWROY ,NIN HYON 27NINA D) 1OV ,IWN IRIWNN IV ININY NHN
NIMIND 7IUNNY KD DIV IMN 2IN 1DWNY NIND POY NN TWUNR INKR D) INX G0

ZIRC - Y 61(a) PyDa MvLY¥aN MYNWNI "IN 9319 NN XY NPOY

MNNAYND MNIPY HNTI MNYIN MNIND HY NINPIIMND NPIVN 4.2

MWD YYD NANT MOND XD THH NNNNN L, AYNN NIPXPN MINND Y DY
NN MM ,NDN TOND YT DIPPY TH0 DY MXNIYND NNNND OOYNNY ONN
90N (0NN DMWY MATD) OMNN MYIN MWD HY MVIDWN NNPXAN DINN
P2 ONYN 9272 (370N MIANT MNPAAD NNITY) TPRPIINN NPPOS DD NWAINM
LIVYNN NP2 0D 9N DAY NN .7ONN MNNIVNY P2Y DI MRNIYNN NN

.("Thor -1 * Thor Power Tool Co. 1»y2 27711 199yN

ION NPDIAN MIRNIYND NNN TPYOIM DN MRNIVN 1POON D ,vap) Thor yiya
NIYOON ,LAVNT N2 NV .NMNY NPIONT NMITYPH DX NPRNIYN MMM, MM
NN OHYAY ,NDNINY YVIIY YT DAY NN NPDIVAN MNNIVNN DY NOIPIVN
MNXNAYNND DY TIPOYN NPINKRD ,D0MNYHN DMLY DTIS T ,DOWD
MNXNAYN DY NIPOYN NNIOVN ,NNT NDIYY .YV M9 PN DI DY PND NI MIDININ
PNY NN DN NMIYI DY TPIPIYN NPINRM , 0NN DY NPTIN 1120 01D NN ,0NN

IR ININD DY

nMNa NN PPy [ Thor P%ya LOVNN M YNIP IN MNY MIVN NN
MNNIYND NPINN DY 29NWNN) DNINYA IPY NN ,PDIN MINIIYND
MXNIYN DX BN WX L(271D) DWNN ,NPINM O9¥ TPYON MN9N PNY 1PDIAN

NDINN NYIAPY NYPN 952 (understatement) "NOYNN NWHY” DIPN PR NIV ,0NN
ONN PN 446(b) YD % Yy DHN DMWY NPHOND ,TOWN “*on 137Ny NN
»9pYNa 8O MNan ,"clearly reflect income" ¥ YNIN2 NTNIW JONX MINNAVNN NV
AW 0NN MINNAYN DN TIND NTIV NONRYI NON ,NPDINN MINNIYNN NN

INND DY Y5 X9 Thor P2y »a95n Ty DNPYDL LIVYNN NI NX NTMPY IWUR NN
NNT (ZAHOOIINRTN NYNININD -1DND) MNVYN NPIINN 1272 N MININON INHNL )ON

B. Bittker & L. Lokken, p 6.1 at 6-2; William A. Klein, "The UCLA Tax Policy Conference: Tailor To The **
Emperor With No Clothes: The Supreme Court Tax Rules For Deposits and Advanced Payments", 41 UCLA L.
Rev. 1685[1994]; W. Andrews, "Basic Federal Income Taxation 3" (2d ed. 1979) at 269.; H. Alaghband,
"Comment: Abolition of the Completed Contract Method Under Fire: A Study In Legislative Compromise”, 32

AM.U.L. Rev. 1009, 1020 (1983); A. Eid,, at 268.

Thor Power Tool Co. v. Commissioner, (1977, CA7) 563 F2d 861. %

. 543 - 542 >Tmya Thor sy *°



N #DIINY Y - TDVINVONRN TNNIND NN ORPIINND POYN LIVYNPN N
IN DWW IN DWPYN MINKD NN DY NNDION NP TN NOW NmY NI
NMINTIND 12195 91953) DN 157IXY O) N IRTY DINK DIYHY DITTY IN NN Y3

L(IHARDINON NPNININNY -1PND) (NINK MAPNNN NPINID DN

"clearly reflect income" - "2 NX NYIDN ORTNA NNMN ,TPININPON MNNONN
PV’ NOW ND PR NMIRNIVNN NNN 179y NDIDNN NN NNINY GPYNY MTY 191X
INNNY N NONY ,TPOVDWINRITA TPNNINN ,092 .0NN MINXD D) NDIINN NN NNIND
S NTTRN ODOW NIONA NN NN ,TINDINND NPIO NNINN NOYNN NN DY
WAPIV 29 (NN IO ,NNPIN NIVY NYIP PNYD NTTNHN Y73 VI9I)) NI
DX VIMN NIT DI RO — TI99) , 00N T NIVND D, MMDININ MRNIYNN NN
-DYHONINA TMY — DXDIPHN MINNAYN D5 319y PDIDNY INNN INRY IN INNNY N

TNVIVLD NIRMN TTYNL GN NN ,ONN T MINKY D) "clearly reflect income"
DOUIPNP NIPNA NIONNT NYNMN

-1 APOY) DYV DY NONN NPPPN MXNM ,27NIND HPVDOINITH TPNNONN NN

992 DHN NPV MMDND NN NIDM NN NNINN NNVISD NN 75,8020 (APA
YI7IXD WPINRIY T DMWY DN NIV MIRNIYNN MOLOY NHRNM NOPYD NYPN
aY NPIVIN MDNDY NXNIN NNV JNNI IPVINYN NNPIAN DINNY TIN NN 0N

-5wnY 79 FIRC -5 446((b) 9yo

Wap 90 446(b) Pyo 295 NPIVIN NPIDNDY NDNIN NNYIS 1NN N 4.2.1
NOMINNT MRNIYNN OXN VAP 2N NYT NPOY ¥ NMWYIDY VAYNN YNNI

NN 2PNY PR on I, *“Clearly reflect income” Dwn 1y
DYNNIVN DX 1PIFD DI1771N NNV DN 17X PIOD NX DM DwWN)N
IMYIY . INon NN NN GPY 1YW MPY MMWIN DYDY T191)
PN DIYNN MDY TN DY DIWVINTN DNPINN NN YNID MOINDN NN W
MNIPY O7ay DOMNN DAY MIND ,0N IONKY INDIPDN DX HPY
NPNR DIWNIN Y NVIPIY DMHODN D17 DYV DX DY 1PN MmNNIYN
PN VW DR WIAPO MONRDN DMWY I INDION NN N2 NIPYN

2lownn noIdn X Gpwn

Harold Dubroff, M. Connie Chail & Michael Norris, “The Relationships of clear Reflection of Income to *’
generally Accepted Accounting Principles", 47 Alb. L. Rev. 354,363-364 (1983).

Eric M. Jensen, "The deductions of Future Liabilities by Accrual-Basis Taxpayers :Premature Accruals, the All
Events Test , and Economic Performance",37 U Fla. L REV. 443, 445 (1985)

Commissioner v Hansen, (1959) 360 US 446 *
Becker v United States, (1927, CA5) 21 F2d 1003,

Hygienic Products Co. v Commissioner, (1940, CA6) 111 F2d 330; Commissioner V. Hansen (1959) 360 *
US 446 .

Zimmerman Steel Co .v Commissioner,, (1942, CA8) 130 F2d 1011; Burck v Commissioner, (1976, CA2) *
533 F2d 768.



DIVIN YT NVIPIN MIRNAYN NVIYY THNND MINDIN NMVYIN D ¥IP)
NN TY D9 - DONPN DORNIYN MNIPY POVIVNY NHNIN N ON N
N IPIVAN MY NYTH) DIWIN NDIIN NN MNKI NIPYN NPN NOOW
0NN NPYPNA D) NYAN NPRY NV DAY DIVIN NN 2»NY MINDIN
NV Y9N 5Y P N PN KIIPY M9 DN NMWI T NN . >NNpna
1597 IN VM DI DY D) ROX ,1IV0 NX DMIN DIWNN NAY MNNIVNN
IN VI ININY MYV PIAD NN DIYNIN DI NAY TPRNIVNN NVIWI 919N

N “Clearly reflect income” S NXIN2 70y 1N OPNID 25N
ZEMINg Gpnvn DN 7NN NDIFNN NN NPYN INNOY

Sy YN 446(b) 9y0 95 NPIVIN NVONND WP DN NNDINN YVIV YIP)
LW MPY T ONN DMWY TIPSO PO, MY Wwpna PDwnn
NPIVINY NMIND XN DV DIVNIN YYI NN NPINKD NN INNIYN
NVYNN 1T PN PO IDDIN 27NINT LOVNN SN NI NN *4wo

MyvY , 7PN MNY DOV NN 1D OX NIONX HV1IIN XY 446(b) »95 nymwn

446(b) PYD PAIYI NMWIN YV PRY NINN DI ,17AT .12 YT PR KT
oY .TPPIN DN XD NMIYIN 92 YTHRYY DNNIN 29D Ty DD HU1IIn KD -
NLONN2 JMONDA DYDY WNNYN INIYINY MININY NIND DIWNIN
"clearly reflect Sw NN NTNIY XY PIFO NN DIWNIN DM N2 NVIVNY

919¢9 IR : HMIND SNY MWL Mpn 446(b) Pyor Yxn *income”
N, NINK NVOW 9D DIYAY ININ 2PN,V ,DIVNIN VP N NVIVN NN
IUN NN ,092 .90 XN YN MOINN ONWN TN DIYNND IRYI DIVNIN
ND MININD POY 1T HVIA TIVYD TN O POY DN NINDINN HVI INVINN XNIN
MANKY?Y PN PPN NIDN NNY INVONNY KX DY AMYINY P
PN DIWNINY NTAVIY YIP) ,TNYD DIWNN TIN 12 INDINN DV DY
S0V3N NN NN NPN ODAIPN DMONNAYN NNIPYDY DONNNA VNN PIODY
S0V O ,NMIVAN DY DOIN NN 7D9XDHD7 Y152 TH T PRI, AMWYID Nt 2Dva

.4.2.2

4.2.3

Ferrill v. Commissioner, (1982, CA3) 684 F2d 261

Thomas v Commissioner,(1989) 92 TC 206. **

Dunn v United States, (1979, SD NY) 468 F Supp 991; Owens v Commissioner, (1977, CA6) 568 F2d **
1233; Thomas V. Commissioner,(1989)92 TC 206

. Tog Shop v. United States, (11™ Cir. 1990) 916 F.2d. 720 -)21, 532 Tyya Thor sy *°

St. Paul Union Depot Co. V. Commissioner, (1941, CAS8) 123 F2d 235; Hamilton Industries v. 36
Commissioner,, 97 T.C. 120 (1991).

. 110-114 o>7wya Root ,533 Twmya Thor poy .’

Francis M. Allegra, "Section 482: Manning the Contours of the Abuse of Discretion Standard of Judicial **
Review", 13 Va. Tax REV. 423, 481-482 (1994).(Hereinafter "Allegto")

.ov ,Allegra *
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01N HY MOV HY 1IN TY INVI MY

5 DIYNN HY MAID M NMVANY ,INYD P2 ,¥AP) 1T NIVIS NNDNI 4.2.4
NOONNY TN NT OX DN MDVPRITVI D) DN NN THIRNIYN NVOY
-9 448 PYD NRNN 2D WIAPI VAVHRN SN IPDIN T sy Y NP
DD NN YD DIINDN DMDN DMV DMIPNa nvnn WX IRC
0HN MMV NMDND D1 IR NNDI MINDNN NVIWN D0 DY (DN 1I7NND)
AN 9N, IMYIN PRV Tovm LIRC — 5 446(b) 9y0 XN 9y
NN DY NIINDD DAMNN DMIWNY IVWIND N IPND DN 448 PYD
Y02 Yy DN NN DMIOD NN DMLY ,PINDN DI DY DN IINNY DN
“Clearly reflect 5S¢ >Ndna nNTOy N NV NMVYIN NYTD DX PINN

PYD NNND MIN ,0NN NP APRYA > ¥apy MY nmxa . *income”
) YNINN P7AY PRIV 448 PYD NNRIIN 29D TWUN MNP I”NY 9N 446
NNT D92 )9NDN DY0A DY DN MNNIVN NN ( ADYT )P 5 -0 TN
172V DIWN TIRY DX DIV ,¥ap) T . non 01 by o MNNaYN Y9
TONNIVN NVOW NNV (on going concern) 2y9 7PN DIWNN DY POYN
DIVNIN DY MAID MMYIN MDD DIV YD NNPIN NYINYN N ,NNN
NOHON NN AN NI GPYN UK (DN IONXD) NINK TIRNIYN NOVIY

Hon oy nnyan

0NN NNV MW NN PITAD LIYNN N MIND D NN DXTTA DMIPNI DININ
v NON  NIMWIN Y nvTn Npdw Hw “abuse of discretion” -5 P nbanm NN

IMN D) LOVYNN N (de novo review) YTNN PIYN NN PN2D LIYNN N2 DY INODI
SY JVONNA NMIVYIN 292 ITHYY MITIVD NOND NMIVYIN NYT JPPY N»N1AY DN
NPNXI DY THNDNY D) ONYI NON DN IONXY DN DY NONNAYNN NN NPV
NOPYN PN PIAD NN KN DIVNN NIV THIRNIVND NOVIWN ONN NPYTAD MO
™) NWHN NIMN NINT XY DMPHRN MY T AN DY 70 . PINon IR MK
abuse of 7 Yy DMPNY VNN MY DY INNPA GPXN NN INNTPN DNNY VIVNND

. ¥ndiscretion

7972 2,000 NMIYI NMDNDY NBNINN NNWIAN DX IDTYN VIWNN SN )0 >3 N

.102-103 ©Tmya Root | 538-539 0>1inya Thor 1y

Fruehauf Corp. v. Commissioner, (1966, Ca6) 356 F2d 975!
Morrissey v. Commissioner 1996) 385 US 822, ¥

Cross Oil Co. v Commissioner, (2001) TC Memo 2001-126 *
Stephens Marine, Inc. v. Commissioner, (1970, CA9) 430 F2d 679 44
Mulholland v United States, 28 Fed. CL. 320 (1993), *

Dana Corp. v. U.S., Nos. 98-5031, 98-5056 (Fed. Cir.1999) ; Knight —Ridder Newspapers, Inc. v. U.S., *°
743 F.2d 781 (11 CIR. 1984 ) ; Drazen v. Commissioner, 34 T.C. 1070 (1960) ; Indus. v. Commissioner, 83
T.C. 912 (1984) ; RCA Corp. v. U.S. , 664 F2d. 881 (2 Cir. 1981).
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MOND NHYSN DY MVIYNN NNPIAN .NDPNN MDY DINNY TITA P2 MNDN NPIN
VNN 12 1PIND NNNY D2NDY DXNVIND ,NINA 9N 446(b) PYD 9y NPIVIN
N ND N, NOIDNN AN NNINI NIPOY 1IN DIVIN KW NMIPTN NVXY DX GRY ,NNMN
SY N2 NTDY NN MNTN NOOY 7PAD NMMYIN NVYNN ONN NON NNV NONYN
NnOVSNN 2AYNN )5 OXY , 09N PN D1 Yy Nnwy) — "clearly reflect income"—
MYSNNI TMWYIN NVINN DY THPVIdWA NNPXAN 19NN 30 1 .7 napn nmean
IN PPN XD NONY RYDY 1D OX NN ,TPND 217D 2WNN NN NOONN 719D NYIHN

90 naon

MOLYNNA VIYNN NI DY NNIMINNT MAWYNNN NN 955 Root Ndyny nNpraa

mouonNn Sy vnn Sv LYY NP 11w IRC-5 446(b) 9yo 19 Dy DHN NI
NN DAY NPIVID NIVOIR 1T MAIWYNN NTHY NININ NN ,NIT PYD 29D NN
NPOSY? PV MOV TIN DY DIN MINTY YTIIN TIN 0DH MPIVY 19 DY NI
VMY NNPIIY MIVIN 210D TN PINON ,MIATY /OTRN POOY! NAIVY PN
NMPXAN YW VITIVLON NROYN Y 446(b) PYD 95 APIVIN MOLINN DY INY NN

TIOM MAWNN DY NP VITIVOY , 7252 PPN YNDA NNMN NVINN DR NPITIAN
¥ v ona - PIN DININ NNMN NVYNNN DN DMIPN DY NVINNN

NPYOY NPYOI NNIN NN DD NIND , 0NN NIV NMDND SY NN NANINN TN

MNNAVNN YDDIN NNIWN IN XN IRNIWN” 19N |, "clearly reflect income" »vad>
D)"Y POV, 1MDIIN NIRNIVNN MNIPYN YN NNV IWIN MNN ,D0PNN
D) L, PN W 70N MINNIYNY NPNN [ AIRNIND IN NDIDNA NIONN NIOYY DVINN
,227IND NPYD NINAD NI T NNIND IRNIN NIAYNHND NPYPN INNN YD 3TYNa
NPMN L, ININYN PIPYN 205 NNOYNN WX ZMIXNAVN7 NINY DN DD IUN
MYy’ Y N9APNN PIPY IR 1Y) 7PN NIMDY ,WINN NIPY DR DINDIP 9»na

>’ 1PDINAN MXMAWNN NNN M9 "MIN

Austin v. Commissioner, T.C. Memo 1997-157; RCA Corp. v. U.S, 664 F2d. 881 (2d Cir. 1981); Ansley - ol
Sheppard-Burgess Co. V. Commissioner, 104 T.C. 367 (1995).

United States v Catto,(1966) 384 US 102, Russell v Commissioner,(1930, CA1) 45 F2d 100, North *
American Coal Corp. v Commissioner,(1938, CA6) 97 F2d 325, Franklin Country Distilling Co. v.
Commissioner,(1942, CA6) 125 F2d 800, Capitol Federal Save & Loan Assn. v Commissioner,(1991) 61
TCM 3995.

.114 Twya Root wa ¥

;Frank’s Casing Crew & Rental Tools v. Commissioner, (1996) TC -5wnb w1 X N1wm NN 1mowan
London ; Evans V. Commissioner, (1988) TC MEMO 1988-228; Halvering V. Horst, (1940) 311 US 112

; Butte Gold Mines V. Commissioner. 116 F2d 478 (1940).
American Auto Association v. US (1961) 367 US 687,

Hagen Advertising Displays, Inc. v Commissioner, (1969 CA6) 407 F2d 1105
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0’3 913’9 4.3

55N 7797 XY (IWN HIRIWNN PIYA LAYNN N>2 THDY PoY) *'City Gas T pod
ND DN QN NN ODODD #avy” DD MDNY NYPIAN GUN DN NVIVO 1TONY NN LN
NPNONA 79N DT PT PO ,NIYD AN WM 3D DY AN ANYDD PNPNY 1D RN
,MINIAYNN NND MINIPYN DOYNND MIANT NMIDND DN NIYID MINNN ON NOOY
MY DY DNNPIAL TIND TY DIDANN LIWNN YN DNSY INT NIV DN NOVOY NN
795 DY LAYNN N2 DY IMPONY DPI HN N8 1T PT PO PPy 0NN NMYI
MNNN NP GIN ,NDIDND — NTPXAN NN DN IXY NMINIY M) DIDNDN OININI
NN IMYID NNIY NPYOIMN NPYPNN DY NDID DD NODIN ,MIXNAYNN NN 19 DY

200952790 DPRINIVN NINIPYN DIYNNY "TPUNHN T VYN

,072 7299090 PN YNV DY D27 NNP NYNYIN 27NN NPYDAN DY DY
MPTON N NVIVD NN ,NIRYN DD NDIY THIRPIVIND YN DY NNYT XNN TIUX NN
NPIVAY MDND MPNYND PIN MDD NPOPNT R¥NDIA - PR DD ORI TN
NP9 NHONN , T XY LAPA -5 706(2)(A) nnn1o IRC -H 446(b) 9y monTo
ND 99) ,27NIN2 NYAPIV 1Y DD10N PPTI NN — HNIYI N2 NPPDO NYINWIY
NN PN TIY 9DY,000 TN NNV MIDOND NTYNY D MNNIVND NN NN OIN
MNIPY NN (MDY NIMY MOXYA MNY) 0NN OPT 1Py — NTPII NIMO

2 oo NPNn MRV

NODIANN (NY2PI 1IN ON) T PT2 NYAPIY NN NHIRD 1NN — HNIVN IRY INOD)
YYD NN ONN NPT DY NDPYN DY DX T ONNIA HVIAD NNIRDY NI NPYPN DY
PRY TN PTI NRYNY VAVNN N WP T30 DR 19XIWI NN DDAIPN NMINNIYN
PPN MINMN PR, IRIWD NMITA DWW PIIRND PTY NPT DNAY N MR MY
VIYNN N2 92 NNONNWN .APA -5 706(2)(A) nnunTo IRC -5 446 9yo nnnTd
NIMO NIXRNN PRI DIPHY DDIPN MINNAVYN DD DOYNND WO MIYON YININD

-NIWOY NODD NI WD ,NPYPN2

given the plain language of the legislation, I find it hard to

.City Gas of Florida v. Commissioner, 689 F.2d 943 [1982] 31
949 Twya ,City Gas iy 2
- Sun9 W

Harold Dubroff, M. Connie Chail & Michael Norris, “The Relationships of clear Reflection of Income to
generally Accepted Accounting Principles”, 47 Alb. L. Rev. 354,359 n.20 and 389 n.143 and 404-406 (1983).
Walter C. Cliff and Philip J. Levine, "Interest and Accrual and the Time Value of Money", 34 Am. U.L. Rev.

107,113-118 (1984).

MY PP 510/80 K7Y ; 54 — N TINYD ,5 — 1 DODN ,A7HYS /) 17 PHDY NPRY DIIMVUA AP 494/87 Ny O
INIYI NNPODN /) NN NMYN PP 57/79 N7Y ; 594,589 (41D 179 19793 MIND ANYINY 192N 19907 9197 /) DYIWIY?
YN 176/82 N7y ; 456 ,455 > NTY 3 NN DMV PP ) Pt 171/81 (N'M) NUNY . ; 54,49 N> NTA 1a7ya
MW 190/58 NIV ;85,79 V> N1, NN 179 /3 19/¥2 Y119 157/89 N7y ;.119-1, 1\N DXON ,1 NN ¥/ /3 13792 1912197
09393 D927 119 99 600/75 R7Y ;729 (2)ND T 210U /3 19793 DIINIY? 860/75 NIV ; 1453 1 T79 1782 493 N3N0 /)
(N7"7) 7Y ;66N ,62-N /21 DOON NN ©IND YN /) NITMA 5024/90 NV ;763 (2)ND T3, nmvn P9 /) n’ya

ST 1790 NTS L4 RN VN 1999 ) 1920w B9 181/84
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understand how any judge-made rule could override the

application of a generally accepted rule of commercial

accountancy which (a) applied to the situation in question, (b) was

not one of two or more rules applicable to the situation in question

and (c¢) was not shown to be inconsistent with the true facts or

otherwise inapt to determine the true profits or losses of the

business.">

YH05N DOYNND MOIND NMIVYID NMIPHNN NPPPN MINNN DY 1ITYNA MOINI 1PN
VY 700N MIXNAYNY N KDY VAVNN MY YAPI VOYNIN N2 TN ,DXD2IPN MNNAVN
NPV NN DY DDINNI MNAD ,MDINAN MIXNIVNT D95 NN YOINY NONX PRI
DINIYWNIN PNYI VAVNN N2 DY IR INPHX NI 7MNTPNRNY RYNI MAID) NDION

>é0wn

S2IVN DINIYINN 1Y NPIDOI TN PTN NN D) ,)0NY NAPY 29D D T NY — 493 N
SNV

139193 139NV 191 2999y — City Gas n'w49) Claim of Right -H n390v914

117990 295 DIVNN Y VLY NONVY (v — City Gas ynya OT1nn) N8y’
M9N 1IN D905 101N’ ON NYIAPN 233D NAIYN NIVPITIIN INNN BHYNY 9IN1PY MHIND NN
»Claim of Right -n ny»vp11

PN OV 239Y INNND MNTPAN NDM NMNDA IRPIINND PTN NN PADNY NOINN T NVPNN
City PTP092 98P 1PYY 1IN DXTPR DX T .0Y DNN NIV 55 1510 IORY — 117D 1KY

PT PO NN P2 AWPD TN DX IR WD INPNN 1Y VIVNND N THO) Yoy Gas
D17 7 pYs NanInNa 9pow) City Gas 1 po9 ov ,Claim of Right-n n»90omT pav
DYYNNY DHN NMYI MOND DX DMKV 295 ,NININT WIHITNY 1D MTPY MNTPS YNWNI
PNV NYAPIY NIONN DX 3972 TR IV IDIND NNV KD HYI - (DXD21PNN MIRNIYNN MNIPYN

Y2 wpn X NNRD Claim of Right -n ny»vpyT »nxrsmn” ow North American Oil
.DM27N

- 9N 920 5OM

5

Gallagher v Jones; Threlfall v Jones [1993] 66 TC 77, at 123 B. >

Odeon ; Symons v Lord Llewedyn-Daries Personal Representative and others [1982] 56 TC630.

56

; Johnston v Britannia Airways [1994] 67 TC 99. ; Associated Theaters Ltd v Jones [1971] 48 TC 257
Tapemaze Ltd v Melluish (Inspector of Taxes) ; Herbert Smith (A Firm) v Honour [1999] 72 TC 130
.[2000] STC 189, 73 Tax Cos. 167

.120 TINYA ,3WN TIRIYIIN 1Y’
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Claim of right -n ny909)7 .5.1

NIOPYTN HPN .5.1.1

VNVN HYHOIRPMINND PTN P91 Claim of Right -n n»0pT YW nMpn
Oil y»ya , 177720 MSIN DY HOLHRITHN POYN LIV N2 VWY ,Brandeis

MIWIYNN P2 DPVAVN Y9N 19NN MPR IMNI . *North American
NOYa NN DNV PAN ON - NORYO WP NMI2N MSIN NOYNN P
Sy NIYOIN NMOT NNLVIAND .V NTYH NMYANN MOION YAPO NN
VAN NTY DY DD DN 1916 MWA M 1IN MXIN NOVHN
DYDY 191 12 MYUMN MDWON DY MPra WY ,NTYN NHYON DY NPMYNNaY
MYN SHNNN VIYNN N NVINN MIAPY . NNH DOYIANN DXNININ NPINN
5¥ YPININ AWK L1916 THWA LMN NTYN IPANY MDIdGNN MIINN 1917
Y 7PN YD N0 NVPRPINND 0NN NMIYY .NIYIYNID 000930 DN O
PoND ,1917 NMYA DXOOIN DN NNND NYDPY DXDIN DY NNTD NIYIVHN

,Brandeis VYN >3 YYD LIVYNN NP2 1916 MVD NI»NN NNOIONN
DYN ,1917 MV DaAPMIY D2PNN 3D ¥YaAP) , 0NN MY NTHY NN INT
:1916 MV NHANN YV NAMNN NNDIDNN PON

“There was no constructive receipt of the profits by the

company in that year, because at no_time during the year

was there a right in the company to demand that the

receiver pay over the money. Throughout 1916 it was

uncertain who would be declared entitled to the profits”.”’

NN DY DAPY WINTH MDD NIAND NN RD 1916 MWL - MINK DDINI)
NNDIDNN PONI NONR NMIDIDN 2N N KD - 12 DY, VAN DTV MOIdDNN
N NI2NN D VOMN N2 MYN L1917 VYO IWUNRD .Y DMXD NANN

;0NN YIP , 0P MY 925 VAN NTYN PNV ,MDIIND NN

“It was not until 1917, when the District Court entered a

final decree vacating the receivership and dismissing the

bill, that the company became entitled to receive the
99 61

money

YYD 17120 MXIN NOWNHN MIYIR DY DN ONDI N2 ,1922 MIVYD TUNID)

("North American Oil 1¥” —19n) North American Oil Consolidated v. Burnet, CIR 286,US 417, 421.

.1922 MW DIYIYY LAYNN T2 YT HY NN NVENNN >

. 421 Tya North American Oil sy

.423 Tmya ov ®
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: 172NN YV XN MDIONY MNITN I NYAIPN NVINNN DY

“The net profits earned by the property in 1916 were not
income of the year 1922 — the year in which the litigation
with the Government was finally terminated. They became
income_of the company in 1917, when it first became

entitled to them and when it actually received them”.”

192NN 12970 N2 MVYN NN L1917 MY DN NN RNN NDIDNN — IO
NIONN NYIAPY N0 D92 NMX NYDP PN LN THIRIND NNYNRID
:79Y Claim of Right — 1 n»0PYT NN, 19550
“If a taxpayer receives earnings under a claim of right and
without restriction as to its disposition, he has received
income which he is required to return, even though it may
still be claimed that he is not entitled to retain the money,
and even though he may still be adjudged to restore its

equivalent”

OMNY ,NIPYNIN T30 )0 OX ,N2INND DOYOU IPILVPYTN DY NNOINN
NN ,TNNR DIAPN JaPY OMY DMV 901 IN , DIVIN VY O3 DIIPN
DYNINN INY DIOPNN ONX PN ,NTD NIPNI PI 75503 O1NIN DY

Claim of 1 9wX DIWNIN DN 2N IN PI,NPIVPITN I PON ONINN
2T DY PIYY DY HY911YP N2 DNN MIVA 51PN IMNY oN*a Right
-1 NPIVPYT DY DYD9DN NIV NX PINNN 64,Harold Dubroff 1m50n

-12n95 North American Oil no5n2a nyapiw M pnn Claim of right

""As formulated in North American Oil, the claim of right
doctrine has three basic elements: (1) receipt by a taxpayer
of money or other property (2) control by the taxpayer over
the utilization or disposition of money or property, and (3)

assertion of some claim of right or entitlement by the

424 Tmya ow ©

ov ov ©

Harold Dubroff, "The Claim of Right Doctrine" 40 Tax L. Rev. 729(1985) o
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taxpayer to receipt"“

claim of right -n NYIVPYITN YINRVOVIN PONY LIYTH NIN PIAT YNNI
: DY12PNY NMINDID TWNL AN DMV PA NPIDNND DY NNYP NXIN DPNPNRN

“The classic claim of right cases, however, involves some

claim to the same funds by more than one person, as in

North American Oil, in which the taxpayer’s ownership of

the income is still being disputed in the claim of right

receipt year”.“

mavnd Claim of Right -n n»VYPYT NHVY DMIPN DY NI NNVA
92012 WPPNN DN DAPNA NPWY NPNVPYTN IMNT . Nt ypvdw
12 VINOWY D12PNA 5APNN DY INVOY DaApN NYAP) DY DININD NYIDY
VAP N NPT DY THNDNA L(D1IPNY WP YaApNY MDY DY NNYP 1O
NINNND MY OX GX 27 97N DIRINND NVIZY NDPPNN DNY [ INYD P2
,IPYN N NDYD ,NDWII D1I2pNY ONA HAPNN HY MDD NYIANY 7920 INY
90 D2PNN PH2 0N OOV HAPNN DY ININND WD TIA T PP KD

L2510 DNINN MWW P23Y 1PN Ty YD) NP MV

N9 ,N03903  n99n Mya Claim of Right - 1 99097 Y nay
SN W 19390 NN

SN NPIVPITA N2 PRIV DRIWNN PAIYI VIVNN N2 NYTO TMA
YT¥2 NDIIN DY NN DY MR HYOV D1apn ©na 1»nY Claim of Right
North y»ya wapiy ©NXINN MWPPNN OND NPN RPA PRI 10PN
North American Oil P»ya .nD5M2 NI15NN NOYY 7wNa ,American Oil
NORYM ,1PIND NN NDIIN N VN NTYHR MOIINM D PID 9 M N

PN N MHIYA ONN — NDIINN )2 DN 2PNN NIPY NORYD TN NNNNOLSH
NIV IR, NIWIVHN DX MDIDNN DY 1DIAPNN N2 NIV ORD ,MDIDNN
2N MSIN NOVNN P NIWIWYHNN P DMIONN HPND INMNO) NA MV

— D NYIVPYTY ,PPOND W NNND NIND .NDIDN NMND NI MNT 1272
MO P NINRY ON ,ND39N2 NI90N MNNY NORYA MY Claim of Right

.5.1.2

. 733 Tnya, ow®

734 Twmya,ov

Penn v. Robertson, (1940, CA4 NC) 115 F2d 167,; Hanna v. Commissioner, (1946, CA9) 156 -5wnb nxn 67
F2d 135 ;United States v. Lewis(1951)340 US 590; Healy v. Commissioner(1953) 345 US 278,; Bramlette
Bldg. Corp. v. Commissioner, (1970, CAS) 424 F2d 751; Carlstedt Associates, Inc. v. Commissioner, (1989)

56 CCH TCM 1090; Dominion Resources Corp. v United States(2000 CA4) 219 F 3d 359.

James v United States (1961) 366 US 213. %
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YN YY) D1APNN NN DDPY M DRN NINYI NPITNN HNMPYI — NPPNID
NN ,DYNONWIY ,29N0 MIVYY NPYNN) 1DaAPD ONOT PN 1ON (NDION DY
MDA NPIVPITN DY NIY PR - DOIN (ODWND 1DVND Dapnn Yapn

TP9NN YW PIAT MY IWPNL DD .N9IN INYS 1A ,ND3903 P — Mapn
”Doctrine Inapplicable to Nonincome nm>n nnn ,Dubroff

: Items”

“The opinion of Justice Brandeis in North American Oil

and the claim of right doctrine it self, are based upon the

assumption that the funds held by the taxpayer have the

character of income. Taxpayers frequently receive funds

that constitute something other than income. For example,
a taxpayer who receives repayment of a loan is not taxed
under the claim of right doctrine since the payment is a
restoration of capital and not income ...Numerous other

examples of nontaxable receipts can be cited, some rooted

in the common law of taxation, others in the code”.”

31, North American Oil $»y2 ynvw P10 PO 1N - MINK DN

212NN D NMNN Yy 0o NSy Claim of Right — N ny»vpt
SN INNN NINNYWID

ow “American Tel & Tel Co. ya P70 poa NX PanY \N% 1 AN
MNTP9 N VXTI OO0 NMMPON DDV NN NNV DIMODY YaP)
IWITI ROV DIDIODD OMN ONX,DNI MPNN MNTPN XD DN 121N DIRY
NNINDD . IMIYNN NIIND XY NNTHD NAYY OMNINNX P MMPY ONIN MY
90N DY ,NNIVPYITN HY DININD NWVIVY INDMPNN DINIDD DNMINDY O

D200 DNMINY YNDIDN NN PIYNY 1IN 7D

DY ANV P ,yap) 0w Patel p2ya nproan Y mvand ypan 0y Mt
NI NYYNY DI ,19W270 0N XN NI IMNAVND DINDD I3 AVIND D1PY
MY AYN> KXY -)NNID NMTA INY DY 1D DIV DIMOD DN NN N
SV OYMNN TYN Swa o»3a ona a»nd Claim of Right-n n»yvpyt
SY OOINMD LYY DOTYN ONY AND1 DDNON DY DITYN D) NI
DNYNNDN VOVYNN AN NYIN KO DMOD DMNY DM "NNNININY
5Y MDOANN TIN ,DIYIN NDIIN DMNNN DINY DIMOD DN YN DINODY

Harold Dubroff, "The Claim of Right Doctrine", 40 Tax L. Rev. 729, 737 — 737(1985). ¢
American Tel & Tel Co. v Commissioner (1988) 55 CCH TCM 16

Patel v Commissioner (1988),55 CCH TCM 2.
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NN (PAYHN TN AVIND 1D ) DY) IMNX DY NPPOYN MIAINNY DTN
PORNM XY — NPYIIN MNODN "NPONDNIY 1D

VPV NI DMIVNI XY DIMIWNY MI NMIND W ,¥ap) “Roberts iy
,NNNDY 100 DM MINDNN ONAVND DD WDPY "MAInd” "NoIdn!
NN XY DNYAPY DOYTIN PN KD DY DNIN TUND NNDY ,0N2 WHNWND

oY o»ws om

NORYN DY MIYD 1OOY INYOD 22PN DY NPIVPYITH DYV DTIP - NVIVI
DNV IND DN ,’N0ION INDN N1NIAD 10N D1IApnNn ONN — 1ITPNN
.Claim of Right — N1 n»0VPYT NN PHY OY»Y PR NDINNION IND

19900 MMy m1pna nomn NN Claim of Right — n nyvme .5.1.3
1NDAP 9IMY MNTPNPN NDIDNA

MNTPR? RYNA DRIV ON) 27NINI DNNINDY NININNDN NPIOAD T2
PV 12 Wwapw oxonn nvivvway North American Oil - 2 oy ("Dn
nomn NN Claim of Right -n n»0pYTY D) NSYN ,NDION NIDNN NMY

Y2 DN N — (NDIDN XN DX GK) D92 5IPpNNY Dapn 190 N1
DY DY INDION TIOND N PT PO PN ,NIND INYAP DwWwn PI INdap
NYIAPN ,NOND PN DD HY DN NIMND ,HINDN DD DY NMIYTHN
NTY DY P R NODIANN 1917 MW NODIDNN NX DIWND DN ¥ D
MO NNMN NMIYNOY DTN DY (IPPYD) D) ROX DY DX9DON NOIP
NT2Y2 70 XD L(TPYRYN TN NIIAND AN ININD PV MdDY) OnYapd
NMIND NN DX MNTD IN YIND Y152 1% MIT DY NNPPA 990 INN TNV

.10ION

™M SV PTOPOY NYIPY NN 60 -0 NNV DNN DINNONN 27NN
99 NN rmmve0n” Dwa DYDY DTN 27NN YYD VIVYNN
YPRY 9N IN MDY NIV DTN DDPY INTPN L(WIdHN PNIPYY T3)
DT NN PR NN DT DY 7PINNNN” DIV DX D) NNYIAP TYN2 NOIIN
IDNOY PYI P ,MNTPNN NDIIND NIDNN NIPY RYNA NT IDNND NHON2
JI8Y DNN DMWY AN ANAN PR DMK TN NI NNPAA , POIY v

Roberts v. United States, (1990 ND III) 734 F Supp 314, 90-1 USTC P 50196. "
Air- Way Electric Appliance Corp. v Guitteau (1946, CA6) 123 F2d 20. ™

AAA v.US, 367 U.S. 688 (1961) ; Automobile Club of Michigan v. Commissioner, .353 U.S. 180 (1957) L
.Schlude v. Commissioner, 372 U.S 129 (1963).

Robert A. Behren, "Schiude Holds Prepaid Income Taxable on “Receipt”; Rationale is  -5wnb nx "

Daniel C. Weary," IRS Creation of Hybrid Methods: Prepayments ; Uncertain", 18 J. TAX'N 194, 199 (1963)
William ; and the Cash Method; Prepayments and the Accrual Method", 35 Inst. On Feb. TAX'N 59, 76 (1977)
L. Raby, "Meaning of “Accrued” — Accounting Concepts Versus Tax Concepts", 57 Tax Notes 777 (Nov. 9,
Lee A. Sheppard, "Equipment Leasing Shelters for Corporate Customers", 66 Tax Notes 1591 (Mar. ; 1992)

Robert Scarborough, "Payments in Advance of Performance", 69 Taxes 799, 809, 818 (1989) ; 13, 1995
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NN NYYNY NN DV TYN HNN NIRNN NDPN DY NITO NONIND 27NN
TVIND TY NDIDNA NIOND NMNT IIWINY 77PINI0NY DY TPIMINNN
Y NN YV (DXOYNRN) PIMN Y IR WYY 071 . rnnnminy

Claim of -n N»IVPYT P2 N2 PRY - NNNX NYTA — (TINND ©X297) MTINN

P97 DN TITAD NI W DPIVPYT NWYNY NN 92T Y8M 92T — Right
DMINIRNDN DANNRD PTN HPDY MW IR /19900 YW PT0 7PDN TN
DN XY NNTPHN NDINA PINY N MY MPONN NN DDAV 1D ANy
0NN DMWY NNIPINY NANIN MONDN D02 DY PINNNNY DIV TY

791 . Claim of Right -n n»9017 NN 595 17918 89 IRC -5 446(b) 9oyoa

— 19195 ,A8wn pa,”’ Lister /9179 275 Ywnb
“it must be reemphasized that the Court did not declare that
possession of property under a claim of right would prove
the property to be the possessor’s income; it merely held
that property which a taxpayer possesses and claims as his
own will be immediately reportable as income, if it is
income, even if the taxpayer’s rights are disputed. The
second proposition does not necessarily imply the first. The
Court began from the premise that the 1916 profits were
income, and once 1916 had been rejected as the reporting
year, the only issue presented was whether reporting of this
income could be delayed until the litigation had finally
terminated. Despite this obvious and fundamental limitation
on the Court’s holding, the judgment has repeatedly been
employed as a formula to determine whether property is
income. Unfortunately, a majority of the Supreme Court is

not yet prepared to declare that this use of the doctrine is

Rev. Rul. 78-212, 1978 — 1 -nx1 191, Treas. Reg. § 1.451-5 USCS 26 -nxA 121, IRC -9 456 -1455 ooy Ny 7°
Rev. Proc. 2004-34 ; Rev. Proc. 2002-9, 2002-1 C.B. 327 ; Rev. Proc. 97-38, 1997-2 C.B. 479 ; C.B. 139
T, 2004-22 I.R.B 991

Automobile Club of Michigan v. Commissioner 353 U.S 180 (1957) "’
Schlude v. Commissioner, 372 U.S 129; (1963). AAA v. US, 367 U.S. 688 (1961) ™®

C. E. Lister “The Use and Abuse of Pragmatism: The Judicial Doctrine of Claim of Right”, 21 Tax L. Rev. "
263 (1996).



20

altogether inconsistent with its original meaning”.*’

SN PO NIN MINIIVN NPIDAY IDN»NNA TYWNRN

“They have therefore wrenched the two tests in Justice
Brandeis’ opinion, the claim and the unrestricted
possession, from the context for which they were intended,
and have constructed from them a formula to calculate in
all circumstances the year in which income should be
reported. The result is a claim of right doctrine that is
altogether different in purpose and ambit from that
established by North American Oil.””*’

90N NN D NTIWN DX WHTH Ponx o 1mvn on  Lister o)

NN PaY NN I T29) Claim of Right -n ny»vpyT HYv nmnowd
A ANNIIN” H25Y NN INNN D1IIpNNY NN (PPN D1Iapnn
NPON DIV NDIONNY NION ,NDION NNNY MNVY D1APNN 12 DIPH .0IYNN
YWY N3IY ,NMNT IPIVPYITO NONN PR (NNTPN DY NIPNa - Hund)
IMIND MINOTD 22)9 NPITNN NNP IR 1PN 929V MDIINA NMIVPITH

P9YN DIVY NDIDN A (MNTPN YY) D91APNA NINIY PN ,MDIN

o1pn o noxwa Claim of Right -n n»OVPYTY PPYND PRY N2 XDIPHIN
D) T2 .NMNIRND NIVPITY NINNY DNNIN 19 DY ¥YaAPIN R ,NDIDN INDD N NDIDND
TNY NN DININ DNIAPNN 12 DIPN - P ,/INTPNRY DY NIPNI NIN KXY NPIVPITH
IMNX YN 21PN N PAIY I DIPN 1D DY AN .NDAPN YT NPAN DIV N TN ,NDION
Sy32 51PN 12VTH OX PV TN NPIVPITL PP XD )Y NINDIN 1272 NPWNND YOO
212NN AVN» XD¥IN ,NDIDNN DY NPONN TONN D1PNDI 12 NIPNA INDION 9N

.NOPDNY

.272 Tmoya ,ov ¥
279 Tmya ov ¥

Laurie L. Malman, "Treatment of Prepaid ; B. Bittker & L. Lokken, , VOL II (1989) p.6.3.2, at 6-15

Harold Dubroff, ; Income — Clear Reflection of Income or Muddied Waters", 37 Tax L. Rev. 103, 117-118 (1981)

M. Connie Chail & Michael Norris, “The Relationships of clear Reflection of Income to generally Accepted
; Accounting Principles" 47 Alb. L. Rev. 354, 359 (1983).

Harold Dubroff, "The Claim of Right Doctrine", 40 Tax L. Rev. 729, 770-771 (1985)
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City Gas n»v9

qUI DD PMMPYN NNPY a0 1 TPPaD Mvavnn mm S City Gas aya
NI0N PNTPXAN Y900 NYAP DY .1 NPOOND DOHDNA DNOY NMMIVPNND 12 NTP9D
I NNVIAND WHYN TPMHIN NTPONY NN PN N2 NYAP MIPOD NIYIvNN
INNY NIIND YIDT NNLIAND PNTPYON D>TAND) MPOD N MY NAYL DIMMOHVYNN
2 )N2 DIV DN DI NDIDND MNTPXAN NPD NORYD WITI VIV N . (NMDYIA
NN DODY LAVYNN N2 NOID , DY NYIN XIVI NINTPION NTPON MDD NN LIVNN

SYIDIND TN ININD T2 NNOP NNMNIY 95,710 NPHHIN NEONN

“It is well settled that where a taxpayer receives an advance
payment for goods or services or other income items over
which the taxpayer has present right and complete and
unrestricted control, the advance payment constitutes
income ... such payments are taxable even though refund
may be required under certain circumstances...On the
other hand, where the amount paid is intended to secure
property of the taxpayer against damages or loss, or to
secure the performance of conditions of other non-income —
producing covenants of a contract, and the sum is to be
returned to the payer, the payment is nontaxable security
deposit, notwithstanding the fact that the taxpayer had
temporary use of the money... an example of such case
would be where e lesser requires a lessee to deposit a sum
secure against damage to the rented and to refund the

deposit in full if no such damage occurs”.**

: VAVYNN NY1 OOV

“The issue is whether the sums were intended to be applied
to discharge payments for income items ... or on the other
hand were intended to secure performance of non-income

producing covenants”.®

.City Gas of Florida v. Commissioner, 689

F.2d 943 [1982] *

.945-946 orhnya ov ¥

. 946 Tmya, 0w ¥
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IN DYIINN NPOON THD UNXIND OONVNN D1IpN ,0OVNN N0 KON — MDD
NDIDND IND> #NDIDNTD AWN» TAYI) (HNDIIN 9N Y1 DOV DNY) DIMIPY

NOVW  NPHIN NMIAPNNN NVIAND 190N OONYNN DNAPN |, TN .86mb:1|7 TYIN2a 920
PPNTPIATD YN - DRWIN IN TOWIN DI DY NNV DYND TNy rnodn” N

NN ONPINRD VOYNN N2 XX VX O7N City Gas aya .ma»nnn INnnn
DIVIRN NNVIND NTYN DAPNN NIVH , XD THY ,ONX NT JNN 7Y .7NIVNN NNV
XD TTND DN DN 2N IPRY NTPYD P D1apnn PT 0 — Yapnn Hv widn
NN — TNYIPADW DI) IN MY NIAY URIN DVYN NINND NTYN DIApnn NIvn

.IN52P DY DN NN NNTPNI PPOY

Maxy Hon RO NY R D, vavnn ma yayp City Gas yya p1n pos Junna
NINY NPINVPN SNV NNRD PN JDIND DIRN M)ITPYY” NN YYD NNaApnv
SY INIVN DN DXANN NIN VINNA D PINN VAYNN N1 .NIVNN NN 19 DY VO

1) ,ONDIN ONN DY ONPNY DIMOYN MVINY N NVON — NI NN NTPON
72292 .(715WIN D) DY NPNY — HWND) NDIDN NNNN JPRY NPHIN NMMANPNNN NPVIAND
Primary) 7$m9poyn N90919N j10an” — NYapa 1NINN DR VAVYNN N2 1HOOUNY
: (Purpose

“In such cases, the taxation of such payments must turn

on the circumstances of the transaction and the intent of

the parties; if the primary purpose of the payment is to act

as a prepayment for goods and services, then the amount

constitutes taxable income; but if the primary purpose is

to secure performance of non-income producing

covenants or to secure against damage to property, then

the payment is not taxable”.>’

TPV NIVNN NN X VIVYNN N DIOM

“... the test to be applied in this case is whether the,
under all circumstances, the primary purpose of the
payments at issue was prepayment of income items, or

whether the primary purpose was to secure the

NMPINY N2NIN MDNDI NNHXRD MNPN IR ,DYY 5.1.3 PYDI NIIIN 7IINDIVNY IND 1IN YUR DMIATY WITM 86

N MOHOY MMV NDNINN NNYIND DWNPH O»YRNIVN NMpyn odynnd IRC -5 446(b) 9yoa onn vy
(9299 4 PH92 L MAND)

ov,ou®
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. e » 88
performance of non-income producing covenants” .

YNV DY NNY DIYYN NI0VNN NN DXNNA D YPONIDN NIPHNA 972N ONX 90D
N, NYPY N DI) 1PI2 YN DIVWN ) DN MIA»NNN NNVIAN 1 ,TH> D) MIVNHN
9955 DNNNA [T .MPIYN NHVNN 1NN NIN GON JNAN DOYIND ¥ NID NIPNa
NIVNN NN MIVHN PN DHNX PNAD YW NN NIPHD DX MDD MO
DNNYYID ONNNND DMDYN NNLIAN NN PN NIVNNY R¥NDN ON 1IN
NN DWYNN N (D 1PI2 DNIVYN IR DNOYY YWY MOV DT HWnd) "NoIdnN”
NPNY VI MVIAND NN NTPIAN DY NPV INIVN DN .NDIIN NXIN 1I9) "NNTPNY
NIN TN ( ONRWIND TYSN IN IOUIND DN MNYY NNLIN ,OWND) NDION YV XN Hya

S0IIN” 9T NON

D)2 §Y3°9 5.3

912pNY ON*A NN NIONN NPY NYapa NY Claim of Right -0 nyyvopyT
DN’ NYPON N PRI OTAY AT NDIDN NPNY NN IN) NN XINY PIIN PRY
PPN NIVNN N NINT NIV .NDIIND IN N2PNNNI IND? 21PN ORN NINYD
NDIONI MDD 512PN ORN MR 1»NNN MNP JNan XN City Gas Na5Na NDINY

AT NPIVPYT OY 2T OXN 2T DT NI PRI NDION IRY NTPI9D IND? XNV IN

P IPHA IPRY PH P IUN RIWHNR PRIYI DWW 129N 1OND IRDIY 290W [ NIN
IMNTPION NPNDAIRPIIIND DNN PT HY NNNYHRI NDX9NY TN NYINN DX P

2099 N9YNN 1T DININD - MNTP9N XYW IXRDININD City Gas navn .6

AT %Y - DN %9 5y DINWNA ("'deposits’) MNTPID 22xY DAY 1N DN BY131H”

NN M1 nrmaroIv City Gas v. Commissioner 689 F-2d 943 nw99a 950 %2 1
N MNTPIDN 11PN DN NYINYA DY ...NT AUPNA H099 NANY NN T2 DIVNI IND 1339¥H
,MAUPNAY SRINDY PHYA NHND IN MY NPION NIYN Yy ,0NYaP 13N YN 0IYUn
YV RY VNS NNVAN ,NHIPIYN DNIVNRY MNTPIO BN PN NN IN :DMDNY N INY
M0 (W - City Gas Pya) 1392 INAY MITHYN 295 .00 92 1aun’ XY INY 1NN
ANMN ON O) 79 NYAP HYA ON PYLN YNRIN DIVYUN NTN NIYI MNTPI0A NI 0PN
POIYA LAYNN NP2 2TV 1D HYY)... MIYPNNN OINA PPNy DYAY MANNNN NP
AUNRI 5apND M1 M 13 XD NTPONVY ... (W0 = NN 27NIND NOINN OIVN DRIWNN
YNRNYAAY IN 1NN ON NPT DIPIYW 1153 YUNRI IN 19D DaNN 'NYI YW D01 Y N
(Hirsch Improvement v. Commissioner 143 F. 05unn ¥ 510y 530NN 133513
NY INV 19980 YW NPT HPIwa Mamn P19 PITNAY Hapnn YW 1mat 9uNs 7o NY 2d 912)

5 »(Commissioner v Indianapolis Power Light 493 US 203) nv3ans awn»

Harold Dubroff, “The Claim Of Right Doctrine”, 40 Tax L. Rev. 729,738(1985).-0) 1811 948 Toya ,0v 88

NN PT DIPNDY DN YN DT DM P DX DIY NNT 3, AN DM IDNNI .120 TINYT ,3WN TIRIWNBNR 1y
POV MDY MNTPHN AR MDNY VAV N2 DY NN OX POD 1T 7NN 29D NPT M0 MNTPION RYNY TWNI 270N
DODN NN PPDANY NY Y72 198N 7PN IRYI TPRND 092 1772 5200 dNY WIDY NIYIWNAD 7P 1IN TNH MINY TIRIYINN
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7ONPN MNXNIVNIY IMIND I2ID IXRPIINRD DN PT IR DI0D MOIND YN MWL POPYNN
955 NYAP (IVN IRIWNN PPIYL LAVNT N XXANY PTOPD DYDY HYW NITDL) TIRPIIIND
PTN OPOI -NON KDY .NDIDND SNNINI MIAPNNND PNTPYO INT YNNIN NIRYD DN SOONM N2
PNV VAVNN N2 NNWINN NNWY 19D /NNN NYPINY DNNN DPRY Ta92 NNY XY DN
LONYWO5 1NN 5952 BNN 2IRYD N DX ,NT DX T DYV DIMD DN RION NIV DNIYVINN

PY0NY NUN HDIXIWVINN PNYI LOVNN N YPIIW NN N PN NV MIN

-1912 9020 NNY

City Gas 12yY 1y n9rv9n 6.1

90N XN City Gas PIyY 1Y TORPINNN NPP0IN DY MPdyn YIRNDNY NN
2599 1172 IONRY OYLIN PPTA NYIN RN NYNNY VAN .NPIAPYN 1DIN MTNND
MTHNN ,O0DNPN OORNIVN MINIPYY TOIRPIINND NPPDIN MTHNON ONRD TWUNI
2 9OV NN NN MITHND TN .NPIAPYY MTNNR NI NN NN TN

:TPON DN 10WN 0I5 AP ND MINDA YTV LIV

DINIYINN P2 LOWNN 11 7y 9mw) 0 Hirsch Improvement p»ya ,Swnd 1o
T YT INNN DI HY PIVN DPY DI DD DN NONYD LAVNN N2 WITI (MWD
Y VAVYNN M YIP MIPOVYN DIDN WO YY NODIINN ,HNVINNA WUNIN MOV
MIT PIAVYN HY DOWND IMNID W NWYNID 9D TY TN N 7PN PNTPXON NN MDD

-MVYOY INDAP TYIND IMDNY W INONY ,MPOVUN

“If the taxpayer had been required to segregate the payment,
then it would not have been income for the taxable year. No

such _obligation_here existed. But more than the absence of

that obligation is needed to justify the conclusion that it was
income in the year of its receipt. ... the sum received was to
be repaid, in whole or part, under circumstances which might
never occur and of a kind so limited as to be insufficient to
require that sum to be categorized as primarily not intended

as rent’”!

7921 VAVYNIN NP2 DY TPNTAYN NYXAPN NNMN NT PAIYA 9IN NN WIINY NN ,NNIND
NON IOVUND MYTPAN AN PINNY WHN DY MAPNNN PR IDN NPOUN DO0N 9 DY
LDOTNY MOV T DIVWND P NP9 ININ

V%YWA Jhan n1wb “Heininger - yHya puvvNY M 9INNN $19%0 Jnan

L(MIYIYNY PMIN DTYNY 91951) 1978Y JPWND N2INN NIYIWNT DY NN NN RIMIN TN NIYIVAN DY DY MIYPNND
Hirsch Improvement Co. v. Commissioner, (2d. Cir. 1944) 142 F. 2d 912[1944] %
.915 Tmya ,ov !

Heininger v. Commissioner, (1943, CA7)133 F2d 567 **
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MIAMN DMWY NN PII OPPY NI YDPY DIIHDDL 1T NIPN ININI .WINIYN)
DX 119 P9 HYW DODNY ONNNA DY ,/NMINTP7D ONYAP TYINI VININ WK
99N .0M150 DNMIX TN — NMIPHN DY NN MY I0IN DY NIPNI ,MIAmn 0»»Y
PN DXNIDD MNID YW ¥aP) (MPON NN MYV ONX DY NIPNI) NAVYNN NN DY
YTPOIN DYNOD ONMNRY DTN Yy THNDNA ,INYAP TVINI DN MIOND MNTPND

.DN2 WHRNWNY 1PN 915 DN VOY NN DIWNN DY (7923177) Pran PNavny

5290 MDY TN 5Y HIBNRN AN YIdY INUNAY Nuyy > Clinton Hotel nwoa

MMM ARN (PNDIDN” X)) MIAYNNN INNND DD "NTPYY” NIMDL OVWY
(07Y 10 -9) NN HYY MDY NAPN NIPNN DY DN DY POWND ONIVY) Nt D1IApnY
DXLV MOV DT DX N MVIAND TYN OMIVN MPOVN DIDDY MY M
.(MNDIINT IPRY VI -7IP) DIV IT72 HINY IDWVINN NNV DX 1 (DN D221NN)

Clinton nwA9 5w 1589 MNYT PR NPNTIYN PO “*Astor Holding Co yya

DN -"IP) $H%2990 1N/ YINIWNY NVIYYN N3N NVY NYVNN JNan Nt Hotel
(D5VND N GYPNI NTPON NN VWY Hapnn DY NN

ow PArlen P)ya 5722052100 73N97 JHan NNLY NIT) YINSYM NVSHYA 1nan
7PN IUNR, DDV PN DXPY 2AMD DPY $50,000 TO DY (112257 XOD) DNNDNVY YIP)
,(DPY DMX DY OMNMONNN NIONA KD) MO $5,000 TO2 OMINNA NIINND POY
YHRNYN D) DAPNNY MO AN 0ONDNN DY OTPIN DIPN KDY INNDND 1ON AWNN

SRNONN )IP2 VOV ON

wINsYM NvYown Jnan 1w M °Re Point Loma Dev. Corp. ywa oy 7o
DYT18N NN NN DN - DTN NNN DORYD PPYNY LAVYNN N2 N2 PHINM
PNMAPNNT INA NNVIND PIVN NN IV PPNV NTPPAY ¥apy ,NIPN ININa
NNN POYNN DN ,PIVNN Y12 NDIIND 2WN> XD ,MPIVN DIDN Y79y 19N DY
O»P ADWNY NNXNL) MPOVN DOON DINA DYDY YMNOHVYA N PNTPXS INND
12 VIDOY D) AVNANID 191D NTPYON NAWN DT PIYOWD (050NN 279y PIMIAMNNN
N DYY 1 YIDOYW IN NADN NNPND MVIVN DIDN WITN TN 10wn 1y

oW

Jnana Vawnn M1 wpnwn ~New England Tank Industries, Inc. y»ya o) 75
NTP2AN DX YN HAPNN TIMND NN T PADY TN JNIND H%2°07%2Y01 NN
.0ION NIAYN DY NNTPNI XY MIAPNNND MNDY »1D

90 AN P YINSYM NVYYA Jhan P LawNN N1 a9 CFairchild ya

Clinton Hotel Reality Corp v. Commissioner ,128F.2d 968 [1942] *

Astor Holding Co. v. Commissioner , (1943, CA5) 135 F2d 47 **

Arlen v Commissionner, (1967) 48 TC 640 95

Re Point Loma Dev. Corp. v U.S, (1971, SD Cal) 71-1 USTC P 9250 *°

New England Tank Industries, Inc. v Commissioner,( 1969,CA1) 413 F2d 1038 7

Fairchild v Commissioner, (1972, CA3) 462 F2d 462 %
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ND N2NNIDN YR MINID YIDY 12 NYY DTN DDPY DI1APNY 1ININD H°2007992100
)NTPY95 AWM RY - 122WNY NN NN

AN TN MYT AN NYMIY ,Memwa MmN 91T Van Wagoner nwioa
5¥ NDOANN DMIYIYY LIVNN N2 NYIAP .MV NPT NNVINY MNP NINTPD
YN DYIPNNY O DY L0900 179990 MO0 NN NN MNTRHRNY DTN
DXN9D PN OYIAPNNY TO DY ,DDaAPNN YV NOIM HNYINM NVOIMNN DNVYYI
Sy NN NNMN KOV T DY DTN DT DIIPNA PI DNVIAND DN RNNY
SV IXNY MNXIWNN NP NADINA DMIOVND MNTPON )IP NN WMDY DDIAPNN
NVYND PN 7NMNTPSY NN D YIP YR MTIIWY DY IR .0APND MOYIAL Y0 1N )P
92) 1PT J199) MV MDY N2Y MNIVHRN L, APTNY NIV NPPIY PHI2 MNTPN
MIPOYN NN NP OY MOMN NPNY (DOYY 5.1.3 PyDa NIDNIRNDN PIINIIVN
DY DODNNN NTIDIIV 295 /XU PADN NININ NN PN VIYNN NP2 THY PIYY
VINIWM NVYN 1NN Y NININ NIV NIPHN IMNI IVONNN DT NANOWI 98N
NY) IORY NTPXAN JNIN N2 RYN NP 17’3590 1Han 19 DY 73590 1hany
YR DWYN NN DVWYNN D NTIIRID IR DNNN NP2 2PN OX 12 1PN 1IN
) NPT INNN DIVYNNY T2 NIINIT PRI INNN NI 2PNY TIva NP NOY

NOWND AYPY M0 NnMp

NP0 (MIMD NINSIND NN DXNYOVY) DMVN DNNINN DX PIRD Non ,A. Eid

PO NY 51I2PNN D VIVNN N2 120 12 OIPHNIY NIINA, City Gas nYI9Y NNTPY
YWD PID PONND TYO DIAPNN NX YT PR3N HAPNN DX O)) APNN DY 7vyD
,ON2 2N IPRY PNTPYD DIPN MK YN (D1IPNN 1N INNVIN DY 1D YINY
NID PN IUND ,DIVNIN DY VYD GONN NHNDN JOT NTIPIAY 51PN NN NMIYD)
20153p Y03 DR NIPNN NRTPHRD AWN DT - NAX SWIDT P 9IN YN PINNNY
TYa OHYWN NN 91PN 7OY DY IMIDLY YD PYNY LOVYNN NV 11 DIPHI ,NNVIVD

OMAnbap Tyia ona N2»NN NNTPNI IMNIY 2 5 ¥aPI 3TN, 03 I MDY

NN DN 72¥2 LAVYNN XN NN IVDOY DMIPYY DPNIN ONNIN NVIYY ,D1DY
:INY2P TYINA DN NAMNN NNRTPNA IN DN 1N INNY NTPY92 PPOY ONN NINYN
YN OYYA DIMPVN NNVIAND ONN) PNTPXAN 1M NHYOY NIVNN 1NN ,TRRD
NYVPMNION NMNDN NN ; (PNDIIN YANN JYI IPRY Y157 NNVINY IN HYNDION”
NN PWOYM ;OIRD DX NTPXON AW 1IN DNN NORYY NMUPn Y53) DXTI8N HY
TNNTI) Y INPOIWA D) YIDW DY 1R WD NIy qoma L Zevimwm nobwn

N pabanRiplal

(The Primary Purpose Test ) City Gas 122332 ¥113°vn) ndYwn 1nan Hva 6.2

MTPNAND AN 7970 MYYD” 11 1NN Y 0IvIyY vavnn M1 wpra City Gas pnya

Van Wagoner v. United States ,368 F.2d 95 [1966] ”

.270 Tmya ,A. Eid '®

273 mya v !

Burke & Friel, "Tax Free Security: Reflections on Indianapolis Power and Light", 12 REV. OF TAX'N OF 102
INDIVIDUALS 157,167(19809).



27

JPIPOYN MI0NN INAD NN WM MNTPXON MDD NPOND TPNPIINND NP0V
DINN DMNAN LOVNRN M2 Y9V T2 1N STYY) TN JNAND NTPYON 1M NNYHY
SINYN P2 INING NP0 1IAY WNINY

“It is well settled that where a taxpayer receives an advance
payment for goods or services or other income items over
which the taxpayer has a present right and complete and
unrestricted control, the advance payment constitutes
income... On the other hand, where the amount paid is
intended to secure property of the taxpayer against damages
or loss, or to secure the performance of conditions or other
Nonincome-producing covenants of a contract, and the sum
is to be returned to the payer, the payment is a nontaxable

security deposit, notwithstanding the fact that the taxpayer

had temporary use of the money..... The issue is whether the

sums were intended to be applied to discharge payment for
income items (e.g., the final month's bill for gas, or for turn-
on and turn-off charges or other charges for services), or on
the other hand were intended to secure performance “of

Nonincome-producing covenants.”

NON qDR 1nand 89 City Gas Paya yin mIpdyn 7Ivnn Jnan ,nnyn N
NN - POV ,NPID9 YO0 ONIP WIINY DINND DINANM IDHWI 1M 1Y 1NaAND
. 193Dubroff 19119 Nt 1YY N . WIDWM NVHYN

“If the primary purpose is security for future performance

of general covenants of an agreement (for example, the
obligation of lessee to insure the property) or _to_secure

against damage to property, it is nontaxable even though the

deposit may, as well, be applied to defaults in payment of

income items”’.

NN MVINY NN MNTPIAN DY NIAPIYN NIVNN D VIYNT N2 YIAP NIPN ININA
NN MNID YWY ¥ap NNT NINDY 7DPNDION” DOV DAY ,DX9VIVN DN dNIPYN
DXAVIYN DNDYNN X2 ONN APNN 99N ,DNDAP TYINT DN DXI1ND MNTPN

Harold Dubroff, “The Claim of Right Doctrine", 40 Tax L. Rev. 729, 737(1985) '**
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1% 55995n1n DN DMINY

PIY DTS YN VAYNRN N PN YTYDL JNAND TIPAYN NHIVHNN NN 1IN
POM HNDIDNT PN OOYA DIMOWN NNVIAN PON ,MIVN DN NIV NTPIY
™2 9N PN LORWYIN ¥VIDT DY NPNY NONTI) 7OPNDIDN” KD DXVM9 NNLIAN
PN XDV 972NN NINN TYY KON NIV JNINY 7N NDMIN IR POIND VIV
NNONNY NYNNN NNDNN NN RINND YTI2 (VAVNN N NPX 119) I 7DN NINNIVNA

NTPY92 PPOYY 935 ,NDIIN 12 MPNNN PV NI MINIAND

(The Complete Dominion Test ) IPL. nw494a City Gas navn 5vra 6.3

Mo 7 P('TPL" py -19nb) Indianapolis Power & Light Co. yya

NNKY” HY DMNYIYY VaVNN M2 NHY) City Gas 173y MTIVIIRD NMIMT NPNTY
MOLYN DNY NRD 77 DINKY DY DINYIYY VIVNN NP 292 DOYIN NN IWN (11

NI5N X M0 1MNA OW»Y w2 onn M .City Gas )ya P10 poo NN

DALY DXIPN DPVYN NMVIND NIPOYN INIVNY NTPD 130 Iwr 90 City Gas
MPPN AR NVIAND TN DY 1PV NTPY9 1D DN NAMNN NNTPN INNN -DN 121N
NIVAY NN MNTPAN MIPN ININD) PNINY NIN .N2ON NDIIN INNN PN TPIN
NDIDNI NMTPYAN NN MXID PRY 77 HINNDY HY DMNYIYD VIVNN M YAP ,MANYN
LAVYNT M2 YIAPY POIN NT PIYD PNHVIID YHYD NNMN NIPIYN DNV DININ
NI TV DD DN 2PN 92 WRY NTPAY avn» Mapn » (City Gas nodnd T3)
NDY INDION YN MDY DIMYYN NI NNVLIND YNRYN XIN IDPIN) ,)INVIIY WNHVnN

J%10»n039n -N9” D9 WIDT NNVANY P

VIYNN N2 DY MIMON MOLINNN P2 YIOND POYN VAVYNN M YITI PR MO
PY1R) 77 1INN72 0 NYIYY LavNN N1 S (City Gas Iy3) 711 NN DNYIYD

WM TIAIPIN NIVNN NN DIV IWHNYN D7D VOVYNN YN Tivaw NON L(IPL
NN POVIYND NIT IWN — PN VIV NP2 DY IDTT NNMN KD NI (MIMO MXRHND
N OND L DNTPAN DY NIPIYN NIVNN NIR HHD N2 KDY, NIPOYN NIVNN NN
OYN VIYNN NP2 OO DXDIVIX NNVIND KNV IN DOVIVY DIMPYN NNVINY
TPNRNND PTYN XIN,NNT GONT 100 OTIP WHNY DNININN YD NN ,NYYND NN 5013
MmN Inan” oY) "Complete Dominion over the Deposit" -n Sv ynana
1IPD IMNNA NMYT D1IPNNY YO0 NT 1NN OAOY IMY 1N MLV L("AVONIND
DN NANN NNTPNY INNN IPRY 7ITP97I AN ININD T -OTX Y2APNRY IRNON
Wy NNAND MY NIPav LIPL Praya »dyn vavwnn 12 yap 1Y 1NN INNNA
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. Indianapolis Power & Light Co. v. Commissioner,857F.2d 1162 (7" Cir. 1988); 110 S Ct 589(1990) '
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“The Commissioner stresses the fact that these deposits were
not placed in escrow or segregated from IPL's other funds,
and that IPL therefore enjoyed unrestricted use of the
money. That circumstance, however, cannot be dispositive.
After all, the same might be said of a commercial loan; yet
the Commissioner does not suggest that a loan is taxable
upon receipt simply because the borrower is free to use the

Junds in whatever fashion he chooses until the time of
repayment. In determining whether a taxpayer enjoys

“complete dominion” over a given sum, the crucial point is

not whether his use of the funds is unconstrained during

some interim period. The key is whether the taxpayer has

some guarantee that he will be allowed to keep the money.

IPL's receipt of these deposits was accompanied by no such

guarantee.”""’
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“Again, the same could be said of a commercial loan, since,
as has been noted, a business is unlikely to borrow unless it
believes that it can realize benefits that exceed the cost of
servicing the debt. A bank could hardly operate profitably if
its earnings on deposits did not surpass its interest
obligations; but the deposits themselves are not treated as
income. Any income that the utility may earn through use of

the deposit money of course is taxable, but the prospect that

. 1168 Tmya 1’
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income will be generated provides no ground for taxing “the

principal.”'”®
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“The individual who makes an advance payment retains no
right to insist upon the return of the funds; so long as the
recipient fulfills the terms of the bargain, the money is its to
keep. The customer who submits a deposit to the utility, like
the lender in the previous hypothetical, retains the right to
insist upon repayment in cash; he may choose to apply the
money to the purchase of electricity, but he assumes no
obligation to do so, and the utility therefore acquires no
unfettered ‘“dominion” over the money at the time of

receipt. »110
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“We recognize that IPL derives an economic benefit from
these deposits. But a taxpayer does not realize taxable
income from every event that improves his economic

condition. A customer who makes this deposit reflects no

ov,ov'®
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commitment to purchase services, and IPL's right to retain
the money is contingent upon events outside its control. We
hold that such dominion as IPL has over these customer

deposits is insufficient for the deposits to qualify as taxable

income at the time they are made.”

NOAPN NINRXIND MYIYD ININ NNMIN DIVNIOY MINY D ,¥y1p NYyNId LaYNN N2
NN 99NN YIN DD XD 1OV ,N2»N NDIONY PNTPXON DX TIONY T2 751 PR, NTPoN
.N2»N NDIONA YT 19D IRNIN 21NN DIYNIN DY ¥555N 12NN

VOYNN M YaAP NAVNY PNTPYON DOWN NMDT 1272 NRD INMNY 1NN 779y
S¥1 NN 19D NN DAPY MDD DX MIKYD NPT 1M 1NV NIPN ININA YD POYN
,TIVY INT .DIVIN DY P NIRNNDI NPN NI N NIPYY INY NP9 DR NYIDNN 1D
ANM YIIND PNINAYN DIVYN MYNNNA 70 91D (PNTPY9N DOWN) 1DISNY NTAIVN ONY
TYHIND 2PNNN KXY NXINY DTN 7T 7NN NIPON NN NPXN NHaNNY
DMWY NNMN KD (NTPXAN NDAPN) NIAND 1D ONNNN 0N — DTN IMIYPNN
5PY INNYNN TIP2 (MNDA) NOMYY PR — INNYN YAPNN DTROY 95 293pna

Y9052 NN NVYOY NN XY - [PL -5 03 75,0000 19 02 1dINND poyw)
NIVNHY GN .90 PXINNY PYNNY DINY MIXTN DD KD NNON KXY MNTPMN

ona nvnnwn IPL -v Xy ,0n »1»n mnavn 0Yvn Nvans Nn»n 0apnn
TYM) 29D TN MYNNNI — DN I DPA DVYND NTMINNND DY 1IN ,iPIIND
MM (DN N OMPY NPADN MYNNNA MPAN "NIAVINIY MIAPS NNDDY
NN DAPY T02) NIANNN DMWY NYAP DX PYOIND N IRYIY MPON DY M2
91 ©NIAPNN NN MDD TO2 OYN VAYNN NP NYND DN 7PN T - NIPXON NN

MrnoynT oy MNTR9

DYYNY 12 WNNYNY 1IN NTPY NMDOWY DNIINN MAINY DTV G )0 DY I
1POYN VAVYNN N2 1OV ,DNN NMIVAD YOD 751 NI PN KD ,0NYYW DNYNN NavN
NN MYNNN XOW) NTR97 93NN 19IN 272 DNIIND DY 1T THNMVIN NPNIY ,Yap
NN TIONY TO2 NA PN L(DNOY DNYNN NMAYNND DIDP MYSNNI DN YD 190D
NPOYN NTI APOYI N DVP NPOY MINID ¥ ,ADNNION NOIDND MNTPIN

CHEmpnn p1pen

— NTPNI I NTP9D 12PN NPOD WIN NN NDON 1POYN LAVNN N2, 12 D >N
N2 MIAI5 12Y2 APV DHNANN NN MTIN INT T2 DN, NOIMNH N9 IHan
MNTPON PN DV 1PDI5ON NNINN 1NN ,9D21 WIDIWN 1NN ,1IPYN NIVHN

. 1171 Ty 0wt
.1173-1174 oTya .o 2
. 277 Tmya »v5 A.EID ,nx1 1 ,1172-1173 o>Toya o

. 277 Tmya A.EID , 1175 Tmya IPL yoy '



32

1Emamn jnam
o0»YIOIVY .64

NN OINPIINRD DN PTY IWPA MWD DRIVININ 1Y OHINNDN VIV M DY INNYID
NN NDIDNI IN MAPNNND DNPD NORY - PPT I IN) NINTP MO NMNDI
MY PT .NPOY RNINONI AN YR IRPINND PTN DY 12T O8N 72T 1D PR (0N
VIYNN M 7Y INNY NNHN NPIAPY I0M PYNPYN TN XD ,2571 INY NN NN
DN’ TIRPINRD NPID9 WHNY DMNYN DNININND IR NOXD NON DX ONINNN

29N MINNIN VAP’ I DINIWINN PRNYI MTIV MDD

PRYI LAVYNN N2 YT DY NNND VVINY) GOII YINNIYM NVIYYN JNAN 79y  DINN
DVNIWNN NODPY "MNTPNNY N ORPIINDNRD PTN DR GPUNd NUn DIRIWNN
NMTPON 1M L(DOVIWN DIMPVNN 2PN NNVLIAND) MNIVYN DXRIVNIN PNIYL NIV
,NDIIND 12WN> — (DN 192D NNVLIANY) NYRID DNIYWNIN PIYI HRIVININ NYDPY
NOVWY 1D YN P22 IXNDN DONN DTN D) 1T NN 19D MDY .NNN PN TV NON
A Y N INT Y IN2NY NN DY R .NDIDN DDPY DD 2WN> — qUO1 VIO
1nan” ey IPL yya poyn vawnn nva »y 3 City Gas 1ya 0 nyyd vavnn
PNIYI DRIVININ NDDPY MNTPHN N 2D NYLVY 1N - NN DY 7INNN 90
PY ,MIANNNND DT — PYNRIN DIRIYNIN PNY NIV NINTPAN 1) MWD HIRIVININ
TN YN VDLV M IN N NN DYDY 190V, Hirsch Improvement 1y »7ay
N2 D) ,DIIN OO TINN NPDY INIA NNYY NPOYN NN JMA NIN MA»NNNN Y190
DN DXTTIA DMIPN VIDOY NYUYI MV THIRIWNN 1Y VIVNN N MY TIDY M
M2 M2IY) VOVYNN XN ,MPYY NN RO DINNY XY MIVPNNN DN 7PD N2
NN 1Y NTPXAN PIRD HHHD 1Nand POy 1IN XY (IPL prya ywbyn vownn

DXIVINNX PAYI NIV PNTPaN P70 ,City Gas Pya yHiny 7mmapiyn n19vnn
TSN NN NN - 2P YOMNDION RY” DIV NV DININ) NMAPNNN NPNY NYRIN
2YNIN) NDION NPNY — MNVYN HDINIWNN PNIYI MY MNTPND PT IR (ORUIND

JPL )ya 5012 03 1020 919ROW KON L(7D»NDIONT DXV NYVIND NNN NIV

NN I DININ MWD DNIWNN PNYI VIYNN N2 ,IPPYN NN ,IOR DI 72yn 072
Y WV ONMNIN ONIN PPTA PN WY NvyY) 0Nav 0mnann TR IPL na5n

INPYINND DN PID THNNAY LIVNN M WP 1PN D . PHYN Lavnn ma »y IPL
™A YIAPY 7HVIMNN M9 1NN NN IIIND TIN 7N N NINTPI NPD Pyl

YV DNTY DT NN X9 O 1D MTRPY MHYNN D1vea N L IPL praya yphyn vownn
ND - WD PRAYA NHIY NINTPND I NYURIN DRIVWNON PIYI MY MNTPIIN
.MDIOND 2WNINY DN

0NN PO NMTPION NDM MY PN ONVIDNR TNOD I OXY NN 1IN
VN DINIWNN PRYI VAVNN N PIONY I DYDY NN 1T MPON 2N PRPIIIND
NN NITHN DX YIVARD DINPOPNY TY NPYPNN NININ N2 DN NVIYI DIV IR
MNIPYN BOYNNY ONPN NNV NMMDND DR 127 NANINA NYIS 0N "NOIDN”

2N MDY, 0V LAVN >N 12PWNN 2NN JPIYN VOWNN N1 PTN PO N INRY GRY I PoINY NN
. DN HHWA WINY TIN T INDA DMNYNI DMWY PTOPD 1N AN



33

NN OY 12T NY PRY 70N MNNIVNY NPXD DT NN 1IN T ODNIPN MNNIYN
95 MIND N ,MYIN MY DY HVIDWYN NNPIAN DINNY TIN DOM ,MNNIVYNN

MMNTP2aY ,NoM (IPL )y »79y) mnTip»d Moo PIya 270982 0P NOONN - PN

1o1 190 DN - HRIWHK PAIYI MTIV IR I

[=))=24~) 7

PN IRMN PRYI) DDNPN MRNIYN NMIPYN DOYNND DXDM DY LAVYNN N2 N1 DIV
I, PT PO DY THNONA NYTN 70N MIRNIVNY NPY OIPNNN PTYNDY, (XY NI»NNN
NN N> VAVYNN NIV NININ JI ,TPYUNI : DDOTPN DYTYN NV VIPI VAVYNN NIV NININ
MNXNNY KDY JWAN) I PT PO IMNX I INN0NIY ONMIAINN N IDINI) INPYPNN YPIn
MY MYYD NPRYI PR DRIV DNN NMIVIY NN DX RN MYID OV MIVARD MNI PN
N MYIN DY NPNY MW DY DNNPIAD DXINN DY LIVNN PNIY KDY IWIN T PN
N2 NOIND WP NN IMNX PT PO IMN ORD N VAVYNT NPAY NN 1Y NIND D PRY
PTOPOY D) DIIMP DN JNDW NIIXRIN I NNNTIN NNINDY ,INY NN NIRIIYL D IX HVIA

ST PTHINNL DIMD GN IR DINN

AV PN IYIR MWD DIRIWNDN PIYI YY) 7P I2TD DN OXY HONX NY 2M5Y N
NI NINNY 9D (VMY DY NP 319) 7O MNXNIVNIY MPOND WIN 1D ININY LIVNN
MNNAYNND NNN DYSNY IORND INY NN NINSIN DNOLID NN 27NINAY LIYIN
1Y NYY) 2N PN T )ON IV .NNIAPY IDINT MIRTN XD ML NN RO NI
N 7PN PVIVONRN DVMPIND 2PN N TIIRD WON INNRD SHINHDN VIVYNN N2 GRY TWIN
NPYN - DN IINXY NTY ,NIMO PIN IXND PR T DI 79 #N2I0Y MO NN NNIND

RN Y 7O MIRNAVNY NN ) DY NPDIN MIRNAVNT NN DD INN

116
NVXWN N L TORPIINRND DNN MINNIYNT MTNRN 10N NPIAPYN X ,I1TON IR NNIYY 1D 1PN DI INDNNI

702 WNNWNY RON ,PRND W 700 MIRNIVNY NONNNY XY ,NTINID 7OIVAN NIN’A D00 NNND NN TUR) TPUIRD
9Y1aN5) NINK MIAMNNN YD PTO PTPP PTY YT ATNX ANON (PDION MXNIYNN NNN - 1P ,07P RINNHY
WY NTPY91 1PPOY 1ORY T192) ,NPYY NNYOY NIVNN RN TUNX XNN ,)NTPY9N 29051 Widdwn N TN N> (NDIONN
MNIDN NT XYL MMONNA PN DX .(MIPNNND INNIN XY NINNIYNN NN O} XIMIN 19 XY ONXY) 17PThNY M»NNN

-NWY ORNS BIM31110 -9501 5 NN, )I8Y DY D00 NMIYA

""When a deposit is received the business will not have carried out the actions necessary to
earn the money. This applies whether or not the deposit will be forfeited if the transaction is
not carried through. The deposit should be recognized either when the goods or services are
provided or when it is reasonably certain that no goods or services will ever be provided and
the deposit will be forfeited''.
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